
The Principle of Good Faith in Investment Arbitration: Finding Meaning in Public 

International Law 

 

As a mechanism for both filling gaps and enlightening the existing language in 

investment treaties, investment tribunals often rely on the principle of good faith. 

Good faith, however, is a principle left undefined. Investment arbitration is a 

relatively young field of dispute resolution, and therefore, available precedent for 

applying the principle is limited. Thus, tribunals reach into public international law, in 

particular decisions by the International Court of Justice, to provide meaning to the 

principle. 

 

This interaction with the principle of good faith as defined in public international law 

can be analyzed in the submission of evidence to investment tribunals. From early 

decisions, for example the 1990 award AAPL v. Sri Lanka, tribunals have relied on 

decisions of the ICJ to determine admissibility of evidence and burden of proof. The 

relevance of good faith in this analysis of evidentiary standards can be derived from 

applicable rules and the subsequent interpretation of those rules by tribunals. 

 

Although providing a good faith standard for the submission of evidence, relevant 

rules of investment arbitration do not offer further guidance on that particular 

standard. The language of relevant arbitral rules allow tribunals full discretion over 

what and how evidence is submitted. Notably, the ICSID Arbitration Rules provide 

that tribunals make decisions based on evidence on a case-by-case basis. Moreover, 

the Preamble of the 2010 IBA Rules on the Taking of Evidence acknowledges the 

good faith requirements for collection of evidence: “The taking of evidence shall be 

conducted on the principles that each Party shall act in good faith [...]”. 

 

This good faith standard has been expressly considered by several investment panels. 

The EDF v. Romania tribunal denied the admission of certain evidence submitted to 

prove that officials had requested a bribe. In assessing the collection of evidence, the 

tribunal noted that “there are good reasons to believe that those principles of good 

faith and procedural fairness have not been respected.” The tribunal relied on the ICJ 

opinion in the Corfu Channel case as a basis for its decision on submitting evidence 

illegally obtained. Similarly, in the Methanex v. United States NAFTA arbitration 

applying the UNCITRAL Rules, the tribunal concluded that unlawful collection of 

evidence was contrary to the principle of good faith. In contrast, however, the tribunal 

did not make an express reference to the use of the principle in public international 

law. Nonetheless, the understanding applied by the tribunal closely reflected the 

meaning derived from ICJ decisions. 

 

Thus, as a means of regulating what and how evidence is submitted, arbitrators will 

rely on the principle of good faith as understood by the ICJ. Questions remain, 

however, regarding how investment tribunals transform the interpretation of good 

faith for the purpose of rules of evidence specific to investment arbitration. Is there a 

transformation or manipulation of the interpretation that leaves decisions irrelevant in 

the field of public international law? Or, is there a basis for the cross-reference of 

understandings? This submission proposes that there is a growing relevance of the 

interpretation of good faith in evidentiary matters by investment tribunals which could 

eventually result in the further consideration by other courts and tribunals. 


