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The Brazilian Federal Constitution of 1988 consolidates the rupture with the authoritarian
military regime installed in 1964, delimiting the beginning of the democratization process in Brazil.
This fact has a considerable impact on Brazilian law regarding the protection of fundamental rights
and on Brazil's engagement in the international system of human rights protection. In this sense, the
Brazilian Constitution not only confers extraordinary importance to fundamental rights, but also
enables  significant  progress  in  the  recognition  of  international  obligations  in  human  rights
protection.

After the promulgation of the Constitution the Brazilian Supreme Federal Court affirms as
its primary mission the protection of fundamental rights and, in effect, follows the trend of the
Constitution, opening itself to the internationalization of human rights protection. In this context,
there are relevant cases which show the use not only of the jurisprudence of the Inter-American
Court of Human Rights, but also of provisions of the American Convention on Human Rights, by
the Supreme Court in its reason-giving activity.

For instance, the habeas corpus decisions HC Nº 109.544 and HC Nº 106.171, in which the
Supreme  Court  declared  the  incompetence  of  military  justice  for  civilians  based  on  the  Inter-
American Court ruling in  Palamare Iribarne vs. Chile. Also the Supreme Court's decision RE Nº
511.961 regarding the end of the university degree requirement for the profession of journalist on
the basis of the right to information and freedom of expression in the light of the advisory opinion
Nº  5  of  the  Inter-American  Court.  Finally,  the  important  decisions  HC Nº  87.585 and RE Nº
466.343, by which the Supreme Court affirmed the revocation of the legal provisions related to the
possibility of the civilian arrest of the unfaithful depositary based on Article 7.7 of the American
Convention on Human Rights.   

However, recently, this movement towards a solid dialogue with the main sources of the
Inter-American  Human  Rights  Law  receded  because  of  the  Supreme  Court  decision  on  the
constitutionality of  the  1979 Brazilian Amnesty Law, which  prevents  criminal  responsibility of
State agents accused of serious violations of human rights during the military dictatorship.

In this ruling the Court did not follow the jurisprudence of the main international human
rights  courts  that  settle  that  torture,  forced  disappearances  and  summary  executions  are
imprescriptible crimes and, specially, the long time jurisprudence of the Inter-American Court of
Human Rights that amnesty laws are incompatible with the State obligations undertaken under the
American Convention of Human Rights.

The objective of this paper is to examine the influence of Inter-American Human Rights
Law in the jurisprudence of the Brazilian Supreme Federal Court.  Through the analysis  of this
jurisprudence, the paper points out that, on the one hand, the Inter-American Human Rights Law
generally plays a significant role, by helping the Supreme Court to overcome previous positions and
revoking domestic laws at odds with international standards of human rights protection; but, on the
other hand, in specific cases, it plays no role at all, since it is not invoked by the Supreme Court in
capital rulings, where it would be fully applicable.

Based on these findings and other  theoretical  perspectives from the literature,  the paper
concludes  that  in  Brazil  a  domestic  legal,  political  and  social  change  is  possible  through
international human rights law. However, this desirable influence depends largely on the position of
the Federal Supreme Court with respect to the role that international law should have at the national
level.  Ultimately,  as  the  highest  judicial  instance  and  with  power  to  bind  the  Executive  and
Judiciary branches to its main decisions, the Brazilian Supreme Court is able to control the impact
of international human rights law on the domestic sphere.


