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In EU, infringement procedure is a judicial mechanism which allows the CJEU to 

declare Member States’ infringements concerning EU original and secondary law. In this sense, 

and to what EU law is concerned, the failure to fulfil the obligation of notifying measures of 

directives’ transposition determined the largest number of infringement procedures. This 

number was so high that Lisbon Treaty revised the very own regime of infringement procedure, 

more specifically, the CJEU decisions’ character. Before Lisbon Treaty, when there wasn’t a 

directive transposition, the CJEU could only impose to the errant Member State a lump sum or a 

penalty payment when the latter hadn’t complied with the CJEU’s first decision. After the 

referred revision, the CJ has the faculty of, simultaneously, declaring the infringement and 

imposing a lump sum or a penalty payment in the first infringement procedure. 

 In this context, taking for sure that EU has already a Constitution based on its 

constitutive Treaties (as it is constantly referred in the CJ case law, they operate as EU “basic 

constitutional charter”), the CJ appears as a constitutional court where infringement procedure is 

a control mechanism on Member States’ legislative omissions.  

 As it was introduced in the TFEU the novelty concerning the possibility of lump sums 

or penalty payments’ imposition to Member States in the first infringement procedure, citizens’ 

rights protection was indirectly enhanced. But, in fact, citizens and companies don’t have the 

capacity to bring proceedings before the CJEU – only the European Commission and Member 

States have – and they can only present a complain to the European Commission about the 

infringement. Knowing that there’s been a long discussion regarding a new Treaties’ revision, 

the principle of an effective judicial protection (as derived from both articles 19.º, n.º 1, 2nd 

paragraph of the TFUE and 47.º of the CFREU and from the CJEU case law) is a much needed 

“laboratory” to see if there’s a social maturation capable to justify and even to promote that 

citizens and companies gain the capacity to bring proceedings before the CJEU on an 

infringement procedure.  

 


