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Abstract: That International Criminal Court (ICC) is obliged to consider internationally 

recognized human rights in its interpretation and application of applicable law is notoriously 

known. Exact boundaries of this principal interpretative guideline contained in Article 21(3) 

of the Rome Statute remain nevertheless subject to considerable debate both in doctrine and 

practice of the ICC. The aim of presented paper is to analyze achievements (consensus) 

reached with respect to interpretation and application of human rights before the ICC, and at 

the same time point to challenges which remain and should be settled in following years. The 

paper reveals close inter-relation existing between international criminal law and human 

rights law and highlights importance of human rights jurisprudence before the ICC. 

The ICC's jurisprudence rendered from 2005 has clarified some contentious aspects of 

Article 21(3) which were steadily presented in scholarly literature. Firstly, the jurisprudence 

confirms that “internationally recognized human rights” encompass hard law sources 

(international treaty and custom) as well as soft law instruments. Next, regional human rights 

instruments are given the same relevance as their universal counterparts. Consistent reference 

to the European regional mechanism in purely African cases reveals that the ICC has refused 

contextual approach and refers even to sources which would be clearly inapplicable if the case 

would be decided before a domestic court. The ICC follows a key principle in the 

international protection of human rights, namely that when there are diverging international 

standards, the highest should prevail. Finally, according to the ICC, human rights function not 

only as an interpretative guideline, but can also prevail over inconsistent provision of the 

Statute and other primary sources applicable before the ICC (human rights as lex superior), 

and even act as an autonomous source of law. There is a doctrinal agreement, despite lack of 

clear ICC's pronunciation on this issue, that the power-conferring function is limited only to 

procedural aspects and cannot be extended to area of material international criminal law – 

principle nullum crimen sine lege, as another central interpretative guideline, precludes any 

possibility to widen the scope of individual criminal responsibility under international law. 

Despite considerable progress, there are still unresolved issues which should be addressed 

properly. The ICC, as an international organization, is not fully equipped to implement some 

human rights which were originally tailored to states (e.g. non-refoulement). It might be 

asserted that different legal personality of the ICC limits mechanical transposition of state-

oriented human rights standards into its jurisprudence. Next, one might ask whether the ICC 

can interpret human rights extensively and confer individuals even those rights which have 

not been awarded by any international human rights enforcement mechanism ever before. 

What legal consequences this might have? Finally, there is a clear tendency in the ICC's case-

law to limit ultimate responsibility of the ICC for violations of human rights at national level 

(requirement of concerted action between a state and the ICC Prosecutor). The question 

remains, how this approach is compatible with general concepts of customary international 

law – e.g. responsibility of international organizations for internationally wrongful acts or due 

diligence.      

The aim of presented paper is to analyze achievements and challenges in interpretation and 

application of Article 21 of the Rome Statute and contribute to ongoing debate over mutual 

relation between international criminal law and human rights.          
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